o lMARCY SYWEEMEYW
JERE ST Rr Y COURT

1 58

MONTANA FIRST JUMCTAL DISTRICT COURT
LEWIS AND CLARK COUNTY

ASSOCTATION OF MONTANA
RETIRED PURLIC EMPLOYELS,
RUSSKEL L WRIGES, MARLYS
HURLBERT, CAROLE CAREY,
L. EDWARD SONDFRNOG,

Plaintitis,

V.

STATE OF MONTANA, MONTANA

PUBLIC EMPLOYEE RETIREMENT

ADMINISTRATION, PUBLIC

EAMPLOYHE RETIREMENT BOARIS.

GOVERNOR STEVE BULLOCK, in

ihis official capacity,

Defendants.

Canse Mo DDV-2013-T88

QRDER ON MOTION FOR
SUMMARY JUDGMENT

Plaintiffs Association of Montana Retired Pubtic Employees and cerlain

individual members thereof (colloetively AMRPE) seek a declaratory judgment that

sectinn 5 of [Touse Bill 454', which reduces the guaranteed annual benefit

acdjustment (GABAY for all members of the Public Employee Retirement

Fap 13 Mont |aws Oh 390,




—_

|

—
== TRt B - B A= SR I, R S Y

—

System (PERES)defined benetit plsmz, 15 unconstinional. AMRPT alzo secks
a permancnl injunction barring Defendants State of Montana, Montana Public
Emplover Retirement Administration (MPERA), Public Emplaoyee Retirement
Board (PERB), and Governor Steve Butlock (collectively State) trom
mplementing section 5 of TIB 434, Leo Barry, Chad Adams, and Jessie | | uther
cepresent AMRPE. Start Segrest represants the Stale.”

Refore the Court are cross-motions for summary judmnent, AMRPE
filed its motion on Seplember 5, 2004, The State filed s motion on October 21,
| 2014, The parties have fully brieted bolh motions; the Court heard oral argment

| on Jamuary 13, 2015, Forthe lollowing reasons, Lhe Court concludes that

PAMRPE s maton should be granted, the State’s motion should be denied, and a
permanent injunclion should 19sue.
FACTUAL AND PROCEDERAL BACKGROTND

AMERTE consists of retired Maontuna pohlic ecmployees, Plaintill
Ruzsell Wrige is the president of AMRPE, Plainti [Ts Carole Carey, Marlys
Hurlbert, and 1. Edward Sondeno ure retired public emplovees who recelve state
refirement benefits, including the GABAC

The Montana Legislature created the PERS in 1945, The systemn is
gaverned by Chapters 2 and 3 of Title 19 of the Monlana Code Ammotated.
MPTRA and PERB administer PERS, With each paveheok, public emplovees puy
a percentage of their salanes inte a wust fund and public employers contribute an

equivalent percemtage of vach cmployec’s pay. When an emplovee cetires, she is

| % Lo this arder, PERS refers to the PERS dofined benselit plan only, unless olheraise speeilicl,

* Mivhael Bluck inilially represented the State as co-counzel. {1 Febraey 17, 2015, the State
tiled a novics of withdrawat indicating thal Black was no longer alliisiesl with the (e ol the
Alomey General and is oo lanoer representing the Stare in the matcr.
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“entitied to receive monthly beneliL payments calewlated by a foriala contained in
statite. Untid the late 1990s, the monthly retieement bene [ pand to any particufar
retiree remained the same for the retiree’s lile, rogardless of exlemul ceonomic
rchunpes.

i ln 1997 recopmizing that a flat retirement benefit necessarily loses

value over Hime, the Montna | caislature chacted the GABA through TIR 170,
1997 Mont, Laws, Cho 287 at 1337 § 19-3-1603, MCA. [nidally, the GABA way

a 1.5 percent mereasy in benefit, compounded annually. This meant that each

Jamaary, the ameunt received by an individual retiree the proceding Fanuary was
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inereased by 1.5 percent and that inercased ameount became the muonthly beaetit
payahle for the rest of the vear. The follewing Tanuary, the benetit would increase
anather 1.5 percent. The GABA 1s not, strictly speaking, a cost-of-living

| adjustment {COLA) because it is not dependent on the actual cost of living al the

time. Huther, the GABA is applied regardless of whether it is higher or lowar than

| the changs i the cost of living,
i In 2001, the Monlana Leaislature increased the GAHA 1o three
cpercent. In 2007, the legislatare changed the GABA wo 1.5 pereent for all new
amplovess who began work atter July 1, 2007, but left it at thres percent for
existing employees and retirees,

I.cading up to the 20713 legislative session, the funding vaun of the

PLRS was 67 percent, meaning the fund was only able to meet 67 percenl ol ity

| current liabidities. Fuacing no prospect of uchicving actuarial soundness in the fund
| withous legislative setion, the 2013 Montana Legislature passed HB 454 which

comprises a variety of reforms w the PFERS, The Wll allocaies funds from the Coeal

' Severance x wecount to the PHRS trust fund wnd increwses the empleyvee and
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(employver contribitions to the fund. hese increased contribution rates will

decrease once the smortization period for PERS falls behwy 25 veurs,

! Section 1 of HH 454, the section w which AMRPE chjects, decreases

| the CrARA fo 1.5 percent [or all PERS members, whether currently working or

already refired. Unlike the 2007 amendment, which apnliad onby to new hires,

HI: 454 decreases the GABA for evarvone, including retired public smplovees
who had previously cajoved a three percent GABA. Seclion § provides for further
GABA decrewses if the undunded liakility o PERS falls below 20 percent,

L'pen application of AMRPE, the Court issued a preliminary

injunction on Deceraber 20, 2013, enjuining Lthe State from enforcing seelion 5 that
amended § 19-3-1603, MCA, and reduced the GABA, Because HB 454 was to

E ke ofTect on January [, 2014, no deereaze n the GABA has occurred.

STANDARD OF REVIEW

“Summary judgment is appropriate it the pleadings, the discovery and

disclosure materials an file, and any aflidayvils show that there is no genuine issue
s any mnatenal tact and that the movant is ctitled p judgreent as a matter of
luw.” Lewis & Clark County v Hamypston, 20014 MT 207,922, 176 Mont. 137,
333 1".3d 205 {citing MR, Cle. B, S6(eX30),

The parlies apree that the material facts are nal in dispute and the

155108 muy be resalved as a matter of law,
ANALYSIS
AMRPE claims that HB 434 violales the cantract ¢lause ol hoth the
Monlina and United States Constinutions beeanse retired public employees have
acontraglual right to the GABA and, by unilatecally reducing the GATIA, the
legislalre has impaired that right. Articde T section 31 of the Montuna
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Conatimtion provides, inpart, “No .o law impairing the obligation ot contracts
... shall be passed by the tegislature” Article 1, section 10 of the United Stawey

Constitutions provides, in part, “No State shall . . . pass any . . . Law inpairing the

Obligation of Contracts.™
L Level of Scrutiny

The parties appear to dispute the level of serutiny the Court st
apply to claims of contract clanse vielations, AMRPE argues thal the Court rmust
apply strict scrutiny because the conteact clause s found in artiele 1T ol the
Mortana Constinwion and the Montana Supreme Court has “repeatedly held LUt
the nighty enumergled m the Declaration of Rights (Areiele TI) of Montana®s
Constitulion are fundamental constitutional nghes . that deserve the highest level
uf cowrt serutiny and protection.” Kortume-Munaghon v, Herbergers NBGE, 2009
MT Ta % 25, 340 Mont. 475, 204 P.3d 693,

Without conceding the appropriateness of strict scrutiny, AMEKPE
argues i the alternative that, if not sriet seruting, the Cowrt should apply the three-
part test tor contract clause claims in Cify af Billings v County Water Disr of
Billirpay fleighty, 281 Mont, 219, 935 P.2d 246 (1997). 1n that case, the Montana
Supreme Court held that the contract clauses of the Montana and United States
Constitutions are “interchangeable puarantees against legislution impairing the
abligation of eonoract,” and articulated a test for claims of contract clause
vinlatgns borrowed from the United States Supreme Courl. Cfy of Billings, 281
Mont, at 227, 935 P.2d at 251 {quoting, Carmtichasl v. Workers ' Compens. Cf, 234
Mont, 410, 414, 763 2d V122, 1125 (1988)).

The Seate notes that Korren- Mararhon disalLwith the night 1 g oty

trial, nol 4 contrucl clause issue, and thus does not suppend. the application of siric

o weAA R R St TN S0 5-THA
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seruding i this case, [nstead, the State argues, the Court should apply the three-
pan contract ¢lause test found in Seven-Lip Pete Venmre v, State, 2005 MT 146,
527 Moent. 306, 114 130.3d 1002, The test as articutared in Sever-LUp Pere is
dentical to the Cide of Biffings test. See Seven-Up Pede, 41,

Both Ciny of Bilfings and Seven- L Pete trace the roots of the test used

1| Lo the Montana Supreme Court’s decision In Carmiches!, See Ciy of Bilfings, 281

Mont, at 227, 335 I.2d at 251, Seven-Uip Pete, 141, Carmichaesl, in turn, notes

-that the Montana Supreme Court regularly applics the three-tiered test used by the
 United Stares Supreme Court in Ereriy Reserves Group, Ine. v, Kansas Power and
;Lf_;;h: Co, 439118, 400 (1983), which applied the test announced in L7280 Praw Co.
af New Fork v, New Jersey, 431 LS. 1 (1977

Withoul necessanly agrecing with the Sl that the peoeral nde that

all myhts conlained in Articke TTal the Montana Constitution are to be analyveed

l|under strict scrutioy must give way to a mofe specific st applied to contrict

clause matters in both Montana and tederal law, as discussed above, the Court wili
apply the three-part test used o City of Billings and Seven-Lip Pate to determine
lwhether HB 454 viclates the contract clause of the Montana and United States
Constitutions. Chtv of Billings, Seven-Lip Pere, Carmivhael, Frergy Reserves
Group, and 28 Tresr Coo all use the same tast, AMBEI'E's alternative argument
Hor application of the test in Cirp af Billings 1= not at odds with the State’s position
i that the Courl should apply the Seven-Up Pete test, because both cases apply the
same test under Montana faw.

The three-part test used in City of Billings and Seven-Lip Pete 1o
analvze the comtract clange of the Montana and Tnited States Constitutions
requires the Court to consider: (1} Whether the stute law is a substantial

AMRPE e St b0 1T
Cledes o Melivi ur Summary Judzment — Pame &




I-F

L

=

=

ARMEL o i, DY 3-T44

i| impairment to the contractual relationship, (2) Whether the State has a sigmficant

and legitimate purpose for the law: and (3) Whoether the law imposes reasonable
conditions that are teasonably related o achicving the legitimate and public
purpose, Cify of Billieps, 281 Monl, af 728, 935 P2d at 251: Seven-Up Pere, § 41.
2. Scope of the Contract

Before applving the test, a court must identily the contractual right
claimed to be impaired. L05 Trust Co., 431 ULS, at 17, Here, the Court must
determine whether public emplovees have a contractual right w the GABA.

It is presumed that statutes do not create contraclual obligutions.
Wape dppeal of Momt. St Hwy Pateol Officers v. Bd, of Personnel Apneals, 208
Mont, 33, 41676 P2d 194, 199 (19841, “Tf contractual rights are to be created
by slutute, the fungusge of the slutale and the circumstances must manifest a

lepeislatve mtent to create privale righls ol a coneractual natire enforceable against

| the state.” Wege Appead, 208 Mont, at 41, 676 P.2d at 199, Durational or
L contractual words are supgestive of such legistative intenr. JSussus v State, 3360

i P3d 202, % 29 (Colo, 2014

The parties agree thal al least some benefi are protected by a

| comtract; the dispute is over the scope ol thal protection. Scelion 19-2.502(2),
| MCA, provides:

Benefits and refunds to eligible recipients are payable pursuant
to & contract as contained in state, The contract is entered into on
the first day of a mamber’s covered emplovment and may he
enhanced b} the legizlature. Unless spuznl" ically provdided for by
statute, the contract does not contain revisions 1o stalules after the
time of retircment or termination of membership,

AMEBPE argues that the contract comprizes Chapters 2 and 3 of Title
19 of Moniana Code Annotated, inclading § 19-3-1645, the GADRA stature.

Oedet ok Medion for Summary ladgment — Pape 7
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AMBRPE urges apphication of the Califomis rule as articulated by the California
Supreme Court in Beits v. Bd of Admin. af the Pu. Emplovees ' Rer, Sys., 532 P.2d

614 (Cal. 1978), “An employee’s contraclual pension expectations are measurad

[ by benelits which are in effeel nol only when emplovment commences, bat which

ure thereatter conferred during the emplovee’s subscquent tenure” Bews, 5382 P.2d

at 019, AMEPT asserts the (GABA, therefare, is included as part of the pension
 henelits guaranteed to retired public employees by thelr connacts with the State.,

Tha State argrues for 4 significantly narrower construction. Section

| 19-2-302{2), MCA, provides that “benefits and refunds are payable pursuan: to

4 contract’” {emphasis added). There is no menwon ol the GAB A Section
1923030100 a), MCA, defines “henefit” as “the serviee retirement beneli, curly
tetirement benefit, or disability retirement or survivorship benefit paviment
provided by a defined benetfit retirement plan.” The (3ABA 13 not mentioned

i inn that deflnition. The service retircment benefit s ealenluted by g formula in

i| § 19-3-004, MCA, that likewize does nor refer to the GADA. Similurly, the

tormula for the carly retirement, disability, and survivorship benefits do not refer
to the GABA. See §§ 19-3-9206, 19-3-1008, 19-3-1205, MCA. 'T'he coplrug]
conternplated by § 19-2-302(2), therefore, contaims onby the benetits defined as
serviee retirement, garly retirement or disability or survivership, not the GABA.
T'he Montana Suprerne Court hus nol addressed the scope of a public

ermplovee’s pension confract tn reygards e the GABA. Lacking direct precadennt,

' the State directs the Court to Fage Appedd, 10 which the Montang Supreme Court

held that highway patrol officers did not have a contractual right to a one pereent
yearly salary increase. In that case, the 1973 Montana Legislature supplanted a

statewide pay plan that provided for one percent annual salary increases with a new

AMRFE 3 Stga, TNV 201 32784
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i plan that provided for lonpeyity increases of 810 permonth for cach five years of
service, Fape Apreal, 208 Mont at 35-36, 676 P.2d at 196, A group of highway
patrol officers sued, claiming the new legislation impaired their contractual right o
a one percent anmaal increase. The Montana Supreme Court rejected their

i arguiment, citing “the general rule that an employee’s right W compensation vests

or acerues only afier he or she has performed the required services for thal puy
period.” Wage Appeal, 208 Mont, w42, 676 P2d ar 199, Because the officers

had 1ot vet worked and earmed Lheir salaries for future vears, they were not

-contractually entitled to fulure salary incrcases. Wage Appeal, 208 Mont, at 43,

670 P.2d at 1599,

The State argues that Hage Appeal supporls the position that retired
publie employecs have no contractual right to the GABA. Buuthe GABA is
(different from a salary increase. Retired public empluyews have already worked
!Lhcir cntire carecrs, unlike the officers in Hage Appeal. They have abready
performed the services that make up their half of the conlract and are thuy entided
10 whatever compensution was promised by the Stare. Whether the GABA is part
of that promised compensution must still be determined.
{her states’ courts have considered whether members of a state’s

puhlic penston system have contractual rights to various components of their

benefits. The California Supremce Cowt held in 1978 that a pension 1s an element

of compensation which vests upon acceptance of emplovment, Beres, 382 P2d ar
1617, An emplovee does not have a right to lxed or specific henefits, but rather Lo

| a “reasonable pension.” Bestr, 382 P.2d at 617, "The lepisluture muay modify the

henefies prict to reticemend (o maintain the integrity of the pension system as a

whole, but if such modiftcations are to be reasonable, any resulting disadvantages

AMEFE = Shte, LILY -2 3-8
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to employess must be offsel by corresponding advanuees. Hess, 582 P.2d ar 617,

Betts was a retired suue weasurer. e left office in 1967, and at that
time California law calenlated his pension by multiplving his vears of service by
the salary of the currenl treasurer.” Tn 974, afier Bews had el olfee but helore
he retired, the California Leglslature changed the law so thal his pension was
caleulated by muitiplying his years of service by the highost sulary fe comed while
! in office, Hets, 582 P.2d at 615, The effect of this change was to substitute a
Mixed benefit for a fluctuating benefit; under the prior system, pensions would
slowly increase as the salary of the current reasurer increased, while under the
new systam pensions would always remain the sune,

switching to a fixed benefit pension s a disadvantage o employees

because it freceeys the amount of their pensions. Because no commesponding

radvantages were granled by the change in the pension Scheme, the Califomia
Supremne Court deemed the change unconstitutional as applied to Betts “because
: the amendment withdraws benefits to which he eamed a vested contractual right
i while emploved.” Betrs, 382 P.2d at 619, Betts’ comractual right to pension
benefits vested the day he began emplovinent and included those banefits in eftect
al thal timme, as well as any beneficial modificetions.

Mebraska has adopted the Calilomius rule. See Calabro v, (it of
Chrcrfrer, 531 NUOW . 2d 541, 5351 (Neb, 1993) (7We now adopt the California rale in

* Cal, Cov, Code § 9339.1(b) (1967 “The reirement allowanee | | | i 50 aanual amount cqual to
five percent (5% of the compensativn payable al the ime peyimcars of the atlowance fatl due,
to the afficer halding che office which the retired member last beld price wo his reticemen, ar
live pereenl (5% of the highest compensation Nxed Fe sucl, o]l duting the member’s last
tern ar oy suthsequent term prior b his retirement, whichaver 13 greater, multiplied b [yeaes
ol gervive eraldil "

T ARIREE o S, DL 3-TER
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Nebraska and held that a public employee’s constitutionally protectad righl in his

T her pension vests upon the acceptance and commencement of employment,
“suhjcet o reasonable or equitable unilateral changes by the Legislature ™).

The Arizona Supreme Court follows a siwilar rule that an emplayes s
“eqtitled 1 have his retirement benefits calculated based upeon the formula existng
wiien he began omployment, rather than a less-favaruble formula subsequently

adopted during his eployment.” Fields v, Elected (fficils ' Rer Plan, 320 P3d

| 1160,9 27 (Ariz. 2014) (citing Yeazef! v, Copins, 402 P.2d 541, 545 (Ariv. 1965)),

Beneficial amendments automatically become part nf an employes’s contract
because acceplance of the modification is preswmed, bot acceptance caml ez
presumned when a modification is detrimental e the emplayee, Thursron v, Judges
FRer Plan, 376 P.2d 345 347-548 { Ariz. 1994},

A kev dilference between Arizona and Monlana, however, iz that as of
1998 Arizona’s Constilution provides that ¥|m|embership in a public retirement
systern is a contractual relationship . . . and public retirement benefits shall not b

diminished or impaired,” Ariz. Const, art. 29, 8§ 1. Montana’s Constitution has no

! auch provision thal dircetly addresses the conlractual namire of public retirement

henefis

(hher courls have detertningd that emmplovees doe now have contractial
rights to post-retirerment benetit adjustments. Vhe United States District Court for
“the District of Maine held fthat “it is not ¢lesr and unmistakable that a *cosl-ol-

living adjustment” falls under the wnbrella of [retieement benetits dus].” Me,

* Montona's constiludional provision on public empioyee IStement systems reguites he
syslerns e actaarially soumd and directs the governing haard o the P25 t adminster the
syaoim a6 Bduciares ul system partivipunts and their boncticiaries. Mont. Consl, An. V1T,
§1x
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A5, of Retirees v. Bd of Trastees. of the Me, Pub. fmplovees Rer Sy, 954
Fosupp.2d 38, 53 {0, Me. 20130, The reasom was that the relevant stature listed
certain provisions of the Maine Retirament System as “solamn contractusl
commitments.” The COLA provision was not included in that kst and, therefore,
the Court concluded that the legislatiee did not intend for COLAS to be part of the
amployment contracts, Me Asy'n of Retirees, 934 FSupp.2d at 33,

Additionally, the COLA was based on the Consumer Price Index

{CPI) and thus could tluctuare, leaving the possibility of 3 zero percent COLAL
:"Given the potential for variations in the pavinent to be mude, the Clourt cannot
!cmmludc that Former Section 17801 included not-vet-determined COLAS under
“the umbrella of ‘henelis” that could not be reduced.” Me. Ass wm of Retivees, 954
F.5upp.2d at 53,
! Simtlarly, the Washington Supreme Court held that public employees
| did not have a contract right to an unalterable COTA because the statute
authorizing the payment of COLAs explicitly reserved the legislatre’s right to
| medify or repeal it and specified that the statute did ot create coniractuul rshis.”
Wash. Edue. Ase'nv. Depi. of Rer. Sps., 332 P3d 439, % 6 ( Wash. 2014). "The Rew
Mexico Supreme Court also tound that COVAS were not contractually protected
retirciment berefits. COLAs were detined separately rom the stature thar defined
| the employee's reticement benefits, the legislature hatl amended the COLA stxtule
numeros Limes in the past and, because the COLLA was tied o the C1 and could
be zero percent, the COLA was “antiLthetival 1o a vested | right.” Barfle v

Camoererr, 316 P.3d 8839, 9 22 (N D, 2014}

* “The legislalure reserves the right to amend or repsal 1his seclion ie the fube and oo member
ot beneficiary hias a conlractus] righl e receive this posiroorzment adjustiment not pranted pirice
L Lhgl (me™ ROW 41 32489000 (1995,

AMREE 3 Sie, DT-2013-TH4
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The Colorado Supreme Couet found that public emplovecs ware tot

 contractually entitled o w COLA hecause thers was “no contractual or durational

language stating or sugresting a clear legiglative intent to bind itself, in porpetuicy,

[ to paying [Public Emplovess™ Retirement Asseciation] members a gpeeilic COLA
| toermula” Jusens, * 249, "The Court compared the COLA statute to other laws 11 had
[ previously determined created contractual rights, using words such as “entitled,”

| “fature.” wnd “pavable for the litfe of the retiree,” and noted thar the COFLA stetute

did not contain any such language. Jusees, 4 32, Morcover, the Court noted that
“lbly its very nature a statutory cast of living adjusunent is a periedic exercise of

legisdutive discretion that takes account of changing sconotmic conditions i thye

“slale andfor nation,™ Jusrus, | 24, The COLA statutz had been amended numerons

Llimes over the vears, switching at times between a fixed-percentaee adjustment and

an adjustment ded o the CPL Auvées, 59 8-11,
While these cases from other states are helpful to the Court’s analysis,
none address an wdentical situation to that in the present case. The GABA isnota

COLA that Iz tied to economic factors outatds the control of the lepislature. TLisa

| fixed percentage that compounds anoalbky, regardless of marker performance. In

.| that sense, the (GABA 15 unlike the COLAs in MNew hexico, Maine, ar Colorado

which were not contractually protected hecause, in part, they were subject 1o Lthe
whims of the economy. Sce Berdetd, 4 220 Me. sy 'n o Retivees, 934 F Supp.2d
at 53; JSusfus, 7 8-11.

The State conlends thal Wowe Appeel 13 insiructive here, and shows

Lthat there 14 oy conlract vight e the GABA, Dot as noted above, Wage Apmeal 15

i| factually distinguishabie, Moreover, Hage Appead does not describe a meaningful

Famework to analvee the lanavase of a4 statute to datarmans whoether e “mani lest[s
3 2u4ag
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|| # legislative Umtent to creale privale [contract] rights.” Wage Appead, 208 Monl ar
141, 676 P.2d at 199. The Montana Supreme Court simply declares the “|nlstther

|the clecuinstances for Lhe Tamgruage of the statute suggest that a contraciual

obligation was ntended to be created.” Wage Appeal 208 Mont, at 41-42, 676

P.2d at 199, “T'he Colorado Supreme Court in Jusray suggested words such as

entitded,” “luture.” and “payable far the life of the retiree,” evince intent to creats

P oanuractual rights. Justus, 732,

The Court coneludes that the GABA stapue uses languam: sugpesting
legislative inteny W bind tself contraciually. The stalute provides thal “1he
peemanert monthly benelo . | | prest be inereased.”™ Section 19-3-1605, MO A
{emphasis added). Seealsc g 19-3-1603(3), MCA (eligible retireas “must receive
the minimum annual bepafit adjustment . . ) Notally, this Ianguag;: referring to
“parmanent bene it thal must be nereased wus present in the ortginal version of
the GABA statute as well as all later, amended versions, See 1997 Mr. HE F7G,
S19-3-1605, MOA (20177, § 193-1405, MCA (2014}, Fven the title of the
adpustment, Lhe guarsnleed annuul bene AL adjustment, swzizests that the legislature
intended Lo bind el [ eontructioadly.

Mection 19-2-502, MCA, which specifies that PERS members have o
contract right to benefits entered into on the first day of a member’s covered
amploviment, notes that the contract may be enbanced by the legislature, Unlike

the Washington stalutes al issue in Wasl Aduc. Avs ', which explicitly permitted

he Wushinglon Legisiawure tr modify or repeal them, the Montang statute limits

the abilily of Tuture lepislatres 1o alter benefits by wse ol the word “enhance,”

| which meuns “to increase or mprove.” hupdSsww marmamwebster com)!

dictionuryienhance, This is dilTerent thun reserving authority to mradifs or repesl

Ay Fpaes TOTAY 2|1 TAL
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Es[:ﬂumr}f elements of the contract and 1s in line with the Califomia rule and

; Artizama cases holding that beneficiat changes to an employment contract are
presumed 1o be accepted by the employec. Ilere, the Montana Legislature

| enhanced the benefits pavable 1o retivees under their emplayment contracts by
I mstituming the GABA. Onee thal enhancement wias made, 1L beeamne part of the

conteact.

The Montana Legislature has, i other contexta, explicitly reserved

.[the right to modify retirement benefits. Scction 19-3-2106, MCA, provides that
‘[the provizions goveming the delined conmribution plan and univeraity system

‘| retirement programs are subject to amendment by the legislature. “Employess

choosing the defined contribution plan or university system retirement program
. . . 40 not have a contract right to the spaecific terms and conditions specifisd in
statute on the date the emploves’s choice becomes effective.” Ses alse section
153-3-1607, MUCA, expressly providing that GABA dogs not apply to defined
contrbution reterees. “TInless otherwize explicitly provided in this part, none of
Lhe prowisiony of this part [GABA] apply under the detined contribution plan.™
Tn conrcast, neither section [9-2-502 nor section 19-3-1605%, the GATIA stature,
has such language.

The statement of Intent accompanying HB 170, which established
the GABA, bolsters this interprelation thal the Tegislature inlended to bind itself
contractially to the GABA. “If is the intent ol the leygislaiure to guarantee a
minirmun level of annual benetit increases for retired membars and thair
contingant annuirants or survivins under cach of the staewide public employee
relirement systems.™ V9T dont, Session Laws, Cli Mo, 287 at [338. The

legislature could huve described its intent in other ways that would suggest a

ALRRTy A VTA-2CY SRR
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.: currant poitcy choice, such as “give” a banefit iherease, or “reward™ retirees tor
their work. Fhat the lepislature chose the word “guarantee™ indicates a promise
w1 eneure that something, will happen. Here, thit sumething i3 the annial benefit
'increase called the GABA.

' Pubications produced by MPERA and distributed or made available

e PERS members (urther support the interpretation that the GABA 15 part of the

membears’ contract. A January 2007 newslatrer states on the first page, *Your

& |ecfirement benefits arce a protected contracd righl. Proposed benetits changes will

ke lor new members only.” A PowsarPoint presentation frem an employvee
wirkshop put om by MPERA contains 4 shide titled Delned Benelo Retirement
Flan Guearantees and Tista twa things: Guaranteed lifetime retirement incorme and

the 7ABA. The 2001 PERS member handbonk stales that the “Coaranieed Anmnal

Benetit Adjustment {(7ABA) will increase your retivemenl benefiL every vear™
-Other MPERA workbooks contain statements such as “The GABA ensures a 3%
?increase m vour henefil from Lhe previous year™ Letees sent to emplovess upen
retiremment indicate that the retired employce “will reccive [their] gross monthly
:retirement benetit for [their] lifetime. This benefitwill inereese by 3% cach
Ianuary . . . in accordance with the Guaranteed Annual Benelit Adjustonent
(GABAYY

'These publications show that public employees were told before and
alter they retired that they could count on the GARA. Some of the publications
specifically describe the GABA as a conlract right. They discuss beneli and
bencit increases in the same sentence, suggesting thar the State’s interpretarion
that “benelt™ does not include the GABA is incorrecst,

AL - Sente, LILVY 201 5-754
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By focusing oo the definitions in § 19-2-303, MOA, the State enpages

:[in A myvopc analysis that misses the point of the retirement systeny; to provide for

peopda who have dedicated their careers to the State, 1t is true that § 19-2-303,

MC A, does nol mention GABA by name, but the GABA atatte i part and parce]

| of the same title of the Montana Code Annotated. Seution 19-2-302(b} MCA,

provides that the benefits are "payable pursuant to a contract as contamed in
statute™ without any further specification. The statutes dio not limit the contract to
the definitions in § [#-2-303, MCA,

The Court catnnot conclude that “eontained 10 statuee” refers o only

the definilions seclivn or the scetion describing part of the {omulac for caleulating,

benefits. When the legislature created the GABA, it enhunced the retirement
benefits for al] FERS-cligible employees, working or retited, as § 19-2-302, MCA,
contemyHlates may happen from time to time, The legislalure did not reseeve the
itight te reduce that enhancement in the future, ner did it declare that the GABA
wis gt part of the contract. The legislaire knew that public employees had a
contractual right Lo retirement benetits and chose W guaranees an additional henefit
beyond those in existence at the time, Given the structure and language of the
relevant stulutes, and the promises made to public employees, the Court coneludes

that the GABRA is part of the contract between public employees and the stute.

:i 3.  Contract Clause Analysis

Having determined that retived puhlic emplovees have a contractual

right to the GADBA, the Courl now proceeds 1o apply the Lhree-part test for contract
“cluwse claims.

i
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A, Substantial inparrmeni
The tirat part of the tedl 1% o determine whether JTB 434 15 9

substantial impairment of thal conlractual ghe. Lol destruction of contractual

[espectatiuns is nol necessary, and a law which restricts o parly 1 gaing reasonahly

wxpecled o a contract 1= not a substantial impairment. Further, the extent Lhat
Lthe particular industy has been repulated i the past wili modify the umount of
ampaitmenl, 1Many,” Neel v, Fivsr Fed, Savings & Lo Ass'n of Grear fails, 207
danl. 376, 392, 675 224 96, 103 (1984 (eiting Energy Rarerves Group, 459 UL
al 411},

AMRDE ofters examples of things that other state and federal courts

‘have found to e substantial impairments. The Ninth Cireuit Court of Appeals
| held that a one- to three-day delay m the 1ssuing of paychecks was a substantial
inpairment of public emplovees’ collective bargaining agresment with the state.”
Vi, of Fawaii Praf'l Assembly v. Cegetanc, 183 T.3d 1096 (9" Cir, 1999). The

| Wt Yirmma Supreme Court of Appeals found thar a ceduetion in the COLA—

part of Wast Virginia®s pubdic employee retirement benefita—sas a substannal
nmpairment to the contracts of eurrent public empluyces whe had spent sufficient
time in the svstem to have relied, to thelr deminrent, o the expectation of the
higher COLA. Booth v, Sims, 456 8.2 167 (W. Va. 1995). The Oregon

s

I

The Statc notes, correcsly, that 8 colleciive bargoimny aprevracnt 15 not at iasue in the present
caze. Tt the Ninth Cirewil’s analysis did not rest an the fact that the confruc) wus o collociive
barzaining apreement. father, the Mnth Cirenit facused on the financial embarrassmeant angl
displacernen!™ thal cowlk] pesult feom the employees’ delaved receipl o their peychocks. Tiv
af Maweii, 183 F.3d ar 1104,

Qrder o doticn toe Soremary fodgaeet Tape |#
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Suprente Court foend that moditieation of the assumed eamning rate adjustment’
i public pengions, which resulled 1n 12 to 20 percenl decrease i monthly
benefits, wad a substantiul impanment. Séewei v, Pub Emplopees Bet Bd 4360
B3d 1058, 1094 (Or. 20035 ).

Lhe State focuses on the “extent of past regulation”™ aspect ol Newl,
arguing that retiremant benefits are heavily regulated and the GABA statutz has
been amendad several times =ince its inceptiofnt. The Sats also argues that the
constitufional requirement that FERS be funded o an actuarially sound basis
means that AMRPL should have reasonably expected the GADBA 1o change over

e,

i Lhe Court is persuaded thut, by reducing in the GABA [rom three

EFHTBETIL 1o 1 percent, HB 434 constitutes a substantial impainment of vetired pulbic
emplovees' conteact rights, Trom a strictly financial point of view, the reduction in

(the GABA wonld have a substantial effect on the rotal value of payments a retires

fcnuld reccive over his or her retirement—thousands of dollars in some gases. (Sec
L5 State, Undisputed Facts, Ex, 2, Aff. Mike O'Connor (Oct, 20, 20014)3.) This
reducticn in lifetime value of benetits payments iz substantially greater than the
lost value caused by a short delay in paymient that was tound to be a substantial

impairment in Lniversizv of Hawaif, There, the plamtiffs had cnly to wait a few

B Public emplovers who juined Orepon’s Public Emplaves Ratiement Systern belire 1996 were
etitled to a puarantzed minioom ratc of retnmm, called the assaned carnings ravz, oo thair
“repular” aceouwnt, an individual seceunt consisting of the emploves®s conloibutions and
earninga fram the "ubiic Fmplevee BEetiroment fund, Amoeunts calenlated by the assumed
SHImINgES Tate wers crodited 4y emplovee accounts each wear, A 24HES change probibied be
crediting of emploves according Lo lhe gssarmned samings rie: U deing s woald causs a defieit
in ihe fund. The Oregon Sopreme Couwel townd chis chaoge tne be a substantial impaiemeant ol
Lhe srnpbavess’ qunloacts. Stz 436 1°.5d at 1972

AMEFE v Sime TITI2201 3184
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| days to receive theit pay, while here, [ the GABA reduction is allowed to stand,

retired public employees will never receive the money,

Moreover, reducing the GABA trustrates ratired public amplovecs’
legilimate expectations. A deseribed above, PCRE distributed literature and held
seminars and workcshops thal repentedly azsured employaes that the GATA was
guaranteed, not sebject wr the whims of the market, and something on which they
could rely. Tndeed, the named plaintitts in this case relied on the three percent
GABA when deciding when to retire or whether 1o purchase service credils. (Sec

P15 Stme. Undisputed Faces (Ocl, 20, 200140 Ex. 18, Aff. Carode Carewv;, Ex. 20,

| At Marlys IMurlbert: Tix. 22, AT E Edward Sondeno.) This reliance was

reasonable, given the reassurances they reecived o PERB.
Eetired public employees reasonahly expected that the GATIA waould
not decrease, deapite the fact that Lhe GABA statule had been amended in the past,

becanse the ABA had never been teduced, except for new hires. Section

10-2-300202 ), MOA, provides that the contract may be erbarced by the legislanire,
Aninercase n the GABA percenLyge s exactly thal— an enbancement. The past
mudi feations, than, could nol give employess notice that the GABA might be
reduced in the future because all past mmodifications did only what the statute

permittad: enhanced thelr contracts,

In 2007, the Monuna Legislatere reduced the GABA to 1.5 percent

. for employees hired atter January 1, 2007, This further strengthens AMREPE's

_' regsonable expectation Lhat Lthe GAB A as apphied w them, would not decrease.
The Montana Legislature deercased the GABA for new hires to help maintain
constitutionally-mandated actaarial soundness in PERS, but it did =o without
rmodifving the GABA as upplicd w existing emplovess and retirees. Thiz action

ALSAEE 0 S, LAL-20 5-ThE
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is in line with the understanding thut un employee’s contract entered into on the

.! first day of emplovment includes the GABA. Public emnplovees have a legitimale
expectation that the GABA is part of their contracts with the State, and a reducticn
in GABA substantialiy frusirales thal expectation,

TRecause the reduction of the GARA has the effecl of significantly
decreasing the amounts retired peblic employeas reasmably sxpected to receive
ws pension payments under Lheir employment contraces, the Court concludes that
HB 454 operates as a substantial impairnient to thelr contractual rights.

B.  Significapt and Legitimate Purpose

Part two of the et is a determination ol whether there is a significant
and legitimale purpose for the law, and here the parlies agree that HB 454 has a
significant and legitimate purpose. Article VIII, section 15 of the Montana
Conslitution requires that public retirement systems be funded on an actuanially
sourd hasig, and the premmble wo TR 454 states that it is an attempt to fulfill thal
constlutional duty. Plaintiffs “do not dispute the State’s obligation to ensure

FERS is actuarially sound is a compelling povernmental mterest.™ (PL7s Br.

il Supp. Mot, §.J. at 15 (Sept. 5, 2014).)

C. Reusonably Related to Achieving that Legidmate Purpose

The third part of the wst is whether “ihe law impase[s] reasonable
conditions wltch are reasonably related to achicving the lagitimate und public
purpose.” City of Billings, 281 Mont. at 227, 935 P.2d ar 231, Seven-Lp Pete,
19 41. The Mantana Supreme Court, the Minth Cirewit, and the United States
| Supreme Court have all included a “necessity” compenent in the analysiz of
the thivd prong. See Crv of Biftings, 281 Mont, at 726 935 P.2d at 252 {“an
impalrment may be constitutional If it is reasonable and necessary 1o serve an

" AREPE W Ny, [TV
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important public purposes.”™; Seven-Lin Pete, ¥ 40 (citing ity of Bilfings), Univ, of
flarwaii, 183 F.3d at 1106 (*We must next determnine whether . . . the impairment
il was both rewsonable and necessary to fulfil] un important public purpoze.”); L05.
| Trusr Co, 431 1.8, at 29 (*We can only sustsn the repeal _ . it that impahomenl
|was both reasonalle and necessary to serve the admitledly important purpases
clatmed by the State.™). The burden is on the State to prove that the impairment
| was reasonable and necessary, Div. of Howai, 183 F.3d ul 1106

The State argues that is does not need o prove necessity and refers to,
without citing, Seven-LUp Pefe. Seven-Up Prie, huweiver, quotes Cine af Bilfings,
stating that “an impairment may be constinational i 1t is reasonable aned necessary
to serve and important public purpose.” Seven-Tlp Pate, Y 40 (quoting Ciiv of
Fiflings, 28] Mot at 229, 935 P2d a1 2527 (emphasis added), The languags n
City of Bellfngs in wum is a quote from Buekmon v, Montang Deaconess Hosp,, 224
MonL 318, 327, 730 P.2d 380, 385, which inturn quetes L5 Truse Co, 431 LS,
at 25, The element of necessily has always been a part of modern conteact clause

jurisprudence, and the State therefore must prose e 4C0on Was necessary.

Though courts peneratly deler to the legislature’s judgment, in this
;'5.1';153 “pomnplete deference o a legislative assessiment of reasonableness is not
appropriate because the Siate's scbf-interest is at stake, . .| It a State could raduce
iits financial oblipations whenever it wanted o spend the money lor whit il
regarded as an important public purpase, the Lontract Clause would provide no
;pmtﬁnﬂan at all.” D08, Treust Co., 431 LS a0 260 Ser also O of Billings, 281

| Monl, al 220, 935 P.2d at 252 (“[A] heightened level of scrutiny applies when a
aocermmental enlity i3 party to the contract.”™ ), Yeven-Lp Pate, ) 47 (%] W e will not

| aive complete deference to a legislative assessiment and will apply a heightened

AMERPE ¢ Leate, DTV AN LVER
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level of scrutiny when the Slate 1% a party to the contract or f its self interest is at
-stake.”)

The State arizues Lhae heishtened serutiny s not applicable here and
the Court should defer 1o the lepislature's judgment because the State 1s nol ueling
in its own sell interest and HB 454 actually inecreases the State’s obligations.
Section 1 of HB 454 directs up w0 521 million from the Coal Tax Severance lund

(o the PERS trust fund, Section 4 of HB 434 ereates an addidonal employer

contribution to PERS, Tnitially set at 127 percent of the employee’s pay, the
additional amount will inerease by 0.1 parcent each year, The additional

. pavients, however, will terminate when the amortization period of unfunded
Tigbilities in PERS is 23 yrears or less, As in Seven-Up Pele, where the challenged

law prehibiting eyanide leaching in mining oparations forced the Stare to torego

‘| millions in rovalties from mines, the State argues here Lhat heruuse HB 4354

| increases funding obligations o PERS It cannot be in the State’s sell-intercat.
Nevertheless, Lhe cases both parties cite make clear the when the State

is a party to the contract that is substantially impaired, complete delerence t the

lewistalure is inappropriate. And the State is clearly a party to the emplayment

contracts of public employees, The Court, therefore, wili not grant complete

deterence to the lesnslature and will instend apply a heightened level of scrutiny.

AMRPE argues that the reduction in the GABA was not reasonable
because il “pluced the entire burden of uny unfunded liability fin PERS] primarily
nt the backs of the Retirees.™ {PL.7s Br. Supp. Mot 8.1 a1 15 {Scpt. 3, 2014).)

3 1| *[The] Stare is not completely free to consider impaiing the obligations of i vwn
.| contracts on a par with other policy altermalives. Surnilarly, a State Is not fres to

impese a drastic impairment when an evident and mare mederate course would

©AMBEL - e, TSR TR
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serve its purposes equally well™ 158 Trust Co,, 431 U8, at 30-3 1
Reducing the GABA is not ressonable, AMEBPE ariues, because
there are numerous allernutives the legisinture could have adepted to address
the actuarial soundness of PERS, inciuding:
17 Extending the amortization pariod bevond 30 vears;
21 Adopt HE 454 as initially proposad, without GABA reductions;
3 [nerease employer contributions;
4)  Make a one-lime payment to PERS fiom the General Fund
TESETYES;
3} Divert mongey from other trust accounts, such as the Coal
Severatice Tax trust fund, the Momtana Tobaceo Settlement trust fund, or
the Big Sky Economic Developmeant trust fund, into PERS;
5} Tncrease revenue through taxes.
Even i[allematives might be *politically more ditficult,” the State is

limited in its ability “to abridge its contracteal obligations without first pursuing

other alternatives.” Unfv af Hawaii, 183 F3d st 1107, The Sate offers no

|evidance or argument that it considered allemutives, but rather sitnply declares

that “the rights and responsibilities of the parties were adjusted to ensure current
employess and retirees continue (o receive retirement benefits,” and such action
was "0l a character gppropmiace ta the public purpose.” (Def.’s Comb, Resp. PL's
Mot 5.0, & Br. in Supp. Mot 8.3, al 18 (citing furergy Reservey Oroup, 439 118
at 4127}

Thers 15 noy dispute that reducing the GAB A helps make PERS
geluarially sound, [T the GABA were decreased, PERS has to pay out lass money

in henefi mearly 3700 million less, in this case). [nthat sense, reducing the
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GABA bears u reasonable relationship o the admittedly important purpuse of
keeping PERS actuarially sound.
The test however requires “reasonable conditions™ thar are reasonably

related €0 the public pmrpose. By reducing the GABA, the State has significantly

' decreased the benefit payments that retired public emplovecs receive. Decreasing
‘henefits for those who have alveady given their entire working lifc to the State,

‘henefits 1o which they are conteactually entitled, is not reasomable or necessary,

when other brogder remedies were available.

The Court thus comeludes chat reducing the GABA was not reasonable
and necessary (0 achieve the legitimale purpose of maittaining actuarial suundness
in PFERS. The substantial impairment of contract rights caused by Section 5 ot HB
434, therefore, 1s in viclation of the contract clause of both the Montana and United
States Constitetions. AMRPE is entitled to sununary judgment and a penmancnt
injunction.

Because the Court coneludes thut AMERPLE is entitled to summary
judgment on its contract clausa claing, the Court deelines to address AMRPT s
takings claim.

4,  Attorney Fees

AMRIE argues that it should be awarded attorney fees, The State

did not address tees in its bricls or at oral argument,

“MMontana follows the zeneral American Rule that a party in a civil

|action is not entitled to attorney Tees.™ Trasteey of Jad. Dkivo v Buxbaen, 2003

MT 07,919, 3135 Mont. 210, 69 P.3d 663, However, in certain cirenmstances, a
court may award attorney foes 1o the prevailing party, A “district court may awird
attorney fees in a declaratury relief action under § 27-8-313, MCA, only if

Angrra Snae DE1W-2015-TA4
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cduitable considerativns supporl that award.” florace Mams Mg, Co v, Haske,
2013 MT 320,734, 372 Monr. 350, 312 P.3d 429, “While § 27-5-313, MCAL|

givey district courts the diseretion to awand *further velief® in the Torm of ullomey

,fues 1 a court determines such an award i3 *necessary and proper,’ implicitin that

| determination is « threshold question of whether the cquitics supporl a grant of

attorney fees.™ Unifed NatV Ins. Co. v, 58 Pawl Fiee & Marine fas. Co., 2009
MT 269,938, 352 Mont. 102, 214 P.3d 1260

Here, AMRPE does not provide an argument as 10 how the equities

[ support a grant of attomey fees, Only once has the Monlana Supreme Court

| upheld an award ol awmmey fees under § 27-8-313, MOA, since jt first interpreted

the statute in Trastees of nd. Univ. v Buxbaum. Tn Remville v, Farmers Ins. Exch.,
24 M1 366, 324 Mont. 509, 103 P.3d 280, the Montana Supreme Court upheld

an award of attomey tees bacause the plainki (T, whe provailed i the case, would

Y have been worse ofl than before she initiared the suit ifthe court had not awarded

' her fees. Here, the Count issued a preliminary injunction and the teduced GABA

never look effect. Al retired public employess have continued to receive the three
percent GABA, and thus they would not be worse oft than before filing suwil bu for

an award of attorney fees.

The Court concludes that the equities do not support depariee from

i| the penerat rule that cach party is responsible for its costs and declines to aveard

attorney fees e AMRPE.
IT IS ORDERETD that:
1. AMEBIE s motion for summary judament 15 GRANTED,.

2. The Siate’s motion for summary udament s IENIED.
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the GABA for retired pubtic emplovees.
AMPRE"s request for the award of attorney tees is DENIED.

Each pany shall pay its vwn attomey fees.

DATED this

c: Leo Bemy/Chad Adams/lessie B, Luther

]

The State is permanently enjoined rom enforcing the

amnendmenis to § 19-3-1605, MUA, contained in section 5 of HB 454, reducing,

Let Judgment Be Entered Accordingly.
day of March 2013,

JAMES P, REYNOLDS
District Court Judge
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